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RCN and Nurses United 

1. Background 

1.1 We have taken instructions from Jane Clarke, RCN Group Secretary, on behalf of the Royal 
College of Nurses (the “RCN”), a registered trade union and membership organisation 
representing nurses and nursing in the United Kingdom and established by Royal Charter. 

1.2 We have been asked by the RCN to advise on the membership of and involvement in 
Nurses United (“NU”) by members of the RCN, including members of its Council and other 
committees.  Nurses United is a grass roots campaigning organisation which is 
campaigning on nursing issues including pay, and we understand that RCN members are 
being asked to join Nurses United, and individuals who are members of both RCN and 
Nurses United are using RCN resources on their protests and campaigns. 

1.3 Our assumption is that NU is an unincorporated association. As such, NU does not exist as 
a legal person distinct from its members, and so its members and management committee 
(or equivalent senior leaders of the association) cannot owe legal duties to NU in its own 
right. However, it is possible that its management committee members (or equivalent) are 
party to a contractual agreement with the members of the association which, whether 
expressly or impliedly, imposes legal obligations or duties on them, to act in furtherance of 
the purposes of NU. Therefore, although we cannot confirm this at this stage, our advice is 
produced on the basis that NU’s management committee members (or equivalent) might 
reasonably be expected to owe contractual duties to the members of NU, to act in 
furtherance of the agreed purposes of that association. 

1.4 We also assume, for the purposes of this advice, that NU could argue that it is an 
unregistered trade union as set out in s. 1 of the Trade Union and Labour Relations 
(Consolidation) Act 1992 (“TULRCA”) (i.e. that it is an organisation which consists wholly or 
mainly of workers of one or more descriptions and whose principal purposes include the 
regulation of relations between workers of that description or those descriptions and 
employers or employers’ associations).  We do not have a sufficiently detailed 
understanding of NU, its structure or activities to be able to assess the merits of that 
argument (but, on the face of it, we consider that it may be credible). 

1.5 You have flagged that political considerations will need to be taken into account by the RCN 
in considering these issues, but you would like to understand the legal position in order to 
inform your approach. 

2. Legal Framework 

Conflicts of interest 

2.1 This section briefly sets out the relevant key rules in relation to conflicts that apply to the 
RCN, being a corporation governed by Royal Charter. 

2.2 The Members of the Council are persons exercising fiduciary duties. The duties of a 
fiduciary may be summarised as: 
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“A fiduciary is someone who has undertaken to act for or on behalf of another in a 
particular matter in circumstances which give rise to a relationship of trust and 
confidence. The distinguishing obligation of a fiduciary is the obligation of loyalty. 
The principal is entitled to the single-minded loyalty of his fiduciary. This core 
liability has several facets. A fiduciary must act in good faith; he must not make a 
profit out of his trust; he must not place himself in a position where his duty and his 
interest may conflict; he may not act for his own benefit or the benefit of a third 
person without the informed consent of his principal. This is not intended to be an 
exhaustive list, but it is sufficient to indicate the nature of fiduciary obligations. They 
are the defining characteristics of the fiduciary”.1 

2.3 More broadly, the RCN’s various policies cover conflicts of interest: 

2.3.1 The Guidance on the register of interests and managing conflicts (the “Guidance”) states 
that “Members of Council and Boards, external advisers and senior staff have a duty to act 
impartially and objectively, and to take steps to avoid any conflict of interest arising as a 
result of their membership of, or association with, other organisations or individuals. 
Members should also be aware of any potential conflict of interest and identify the risk that 
their ability to apply judgement could be influenced by a secondary interest. Members are 
required to complete and regularly update the register of interests.” 

2.3.2 The RCN Fit and Proper Persons criteria require that Council, board and committee 
members should “[a]t the time of nomination and throughout the time of their office declare 
any potential conflict of interests.” 

2.3.3 The Code of Conduct, applicable to members who hold an elected or appointed role, states 
that “Members should also be aware of any potential conflict of interest and identify the risk 
that their ability to apply judgement could be influenced by a secondary interest. Members 
are required to complete and regularly update the register of interests. Where a potential 
conflict of interest exists, members must declare this before a debate or a decision is made. 
This may limit their participation in debate and/or decision-making.” 

Other policies and governance documents 

2.4 In addition to the policies noted above, which expressly relate to conflicts of interest, it is 
also relevant to consider each of the following RCN documents: 

2.4.1 RCN Royal Charter  

2.4.2 RCN Standing Orders 

2.4.3 RCN Member Resolution Policy 

2.4.4 RCN Code of Conduct 

In addition to covering conflicts of interest, the Code of Conduct also requires the following 
of members who hold an elected or appointed role: 

(a) “Represent constituents’ views at meetings and when voting.” 

 
1Bristol & West Building Society v Mothew [1998] Ch 1, 18. 
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(b) “Act in the best interests of members.” 

(c) “Members must act within the standing orders and regulations of the Royal College 
of Nursing Royal Charter and promote the success of the College for the benefit of 
its members in exercising reasonable care, skill and diligence in all their duties.” 

(d) “Confidentiality must be maintained. Information about, or held by the RCN, that is 
not expressly put into the public domain by the College may only be given to others 
if they are entitled to receive it and must not be used except for the benefit of the 
College.” This, together with RCN Confidentiality at board meetings supplements 
duties of confidence that RCN Council members are likely to owe in their fiduciary 
capacity, and/or  by virtue of them receiving information which they knows or ought 
to know is fairly and reasonably to be regarded as confidential.2 

(e) “Those Members holding governance roles must comply with the RCN Fit and 
proper person test 2018.” 

2.4.5 RCN Fit and Proper Persons Criteria 

In addition to covering conflicts of interest, the Fit and Proper Persons Criteria requires 
compliance with the amended Nolan Principles of Public Life, which include: “Selflessness: 
Council, board and committee members must act solely in the interests of RCN and its 
members.” 

3. Your Questions 

3.1 Is membership of NU, or any other organising/campaign group, sufficient to give rise 
to an automatic declaration of interest for the purposes of our guidance?  

and 

3.2 In your opinion does that organisation fall within the category of organisation that 
may have an interest or influence on the RCN’s work?  

3.2.1 Firstly, it is worth noting that the Guidance on the register of interests and managing 
conflicts applies differently to: 

(a) Members of Council and Boards, external advisers and senior staff who, pursuant 
to the Guidance on the register of interests and managing conflicts, have a duty to 
act impartially and objectively, and to take steps to avoid any conflict of interest 
arising as a result of their membership of, or association with, other organisations or 
individuals); and 

(b) Members of the RCN. The duty to avoid conflicts of interest does not expressly 
apply to members of the RCN who are not Members of Council and Boards, 
external advisers or senior staff. While the Guidance on the register of interests and 
managing conflicts could be read to suggest that members of RCN have a duty to 
complete the register of interests, our understanding is that the references to 
‘members’ are to be read as ‘members of Council and Boards’, rather than 

 
2 CF Partners (UK) LLP v Barclays Bank PLC and another [2014]  
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members of the RCN. Therefore, members of the RCN who are not Members of 
Council or Boards, external advisers or senior staff do not have a duty to declare 
their interests. 

3.2.2 In our view, it is likely that NU is a “political organisation” and/or involvement with it 
comprises “political activity” (registrable under paragraph 10 of the Guidance), on the 
grounds that it exists to affect political policy – so activity in support of its objectives is 
political activity as those objectives are inherently political. Indeed, NU’s own website 
describes nursing itself as political under its key values. 

3.2.3 If NU or its members were to argue that it is not a political organisation, the Guidance 
nonetheless requires registration of “any association with other organisations or individuals 
which may have an interest or influence in the College’s work”: there is a strong argument 
that NU is an organisation which has an interest (and potential influence) in the RCN’s work, 
because NU’s key campaign (as described on its website) is for a 15% pay rise for nurses, 
with nursing pay and conditions being a key part of the RCN’s work. While there may be 
scope for NU or its members to argue that NU does not, by way of its grass roots nature, 
have a formal ‘interest’ in nursing pay and conditions (i.e. unlike RCN it does not have 
formal rights to participate in negotiation with decision makers in relation to them), it clearly 
has an interest in them in the broader sense of the word. Further, the overlap of members 
between the RCN and NU means that NU could well have an influence on the RCN’s work.  

3.2.4 Therefore, our initial view is that membership of NU is a registrable interest for Members of 
Council or Boards, external advisers and senior staff. 

3.3 Based on the information that is publicly available on twitter, is it clear that certain 
Council members are in a position of conflict, in breach of our Code of Conduct 
and/or the fit and proper person regulation, in relation to their membership of NU and 
governance positions within the RCN?  

3.4 A conflict of interest will arise if an individual has any direct or indirect interest in a matter 
(whether personal, by virtue of a duty of loyalty to another organisation or otherwise) and 
that interest conflicts, or could conflict, with the interests of the RCN.  A conflict of interest 
includes a conflict of loyalty; that is a conflict between any duty an individual owes to the 
RCN and any duty he or she owes to another person or organisation. The Guidance notes 
that “[w]hen considering whether a conflict of interest or loyalty exists, members, advisers 
and staff should always consider how the issue might be perceived by members or people 
outside of the organisation.” 

3.5 Where a Council Member is merely a member of NU, as opposed to a member of its 
management committee (or equivalent), it is unlikely that any such individual would owe a 
legal duty to NU (by which we mean, to the other members of NU by virtue of contractual 
arrangements governing NU as an unincorporated association). As a result, although they 
may support NU and its aims, such support would be unlikely to give rise to a legal conflict 
of duties, or loyalties, with their duties to the RCN. While a strongly held view may give rise 
to bias, and may bring into question whether a Council Member is acting in the best 
interests of the RCN (such as on the basis that they may be taking into account irrelevant or 
inappropriate factors in their decision-making), there would be no conflicting duty or loyalty 
in a legal sense. 
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3.6 By contrast, as set out above, we assume for the purpose of this advice that members of 
the management committee (or equivalent) of NU will have a (contractual) duty to act in the 
interests of furthering NU’s purposes. At this stage, it is not clear that there is any general 
conflict of interest arising from any given Member of Council’s role on the management 
committee of NU (or equivalent) and their role with the RCN. It is our understanding that 
NU’s members and senior leaders would argue that NU is an organisation which shares the 
RCN’s interests (supporting the interests of nurses, and in particular seeking improved pay 
for nurses), and intends to offer it political reinforcement. While it is possible that the 
interests of the RCN and NU may diverge, it is not clear to us at this stage that they have 
yet done so. 

3.7 A Council Member may owe the RCN a duty to act in its best interests, and may also owe a 
duty to the members of NU (by sitting on NU’s management committee or equivalent) to act 
in the best interests of NU: that Council Member should disclose such their interest in NU to 
the RCN, but may reasonably argue that, in relation to discussions around the RCN’s 
strategy to negotiating a pay rise for nurses, there is no conflict between these two duties. A 
relevant Council Member may also argue that, to the extent that the approach of NU does 
diverge from the RCN’s in terms of strategy or otherwise, while still aligning with the RCN’s 
overall aims, to promote the aims of NU within the RCN may be representative of the 
Council Member’s constituents and the best interests of the members as a whole (in line 
with the Code of Conduct).  Although these requirements must be balanced against the 
requirement of the Code of Conduct to promote the success of the RCN for the benefit of its 
members, a Council Member might argue that they believe, in good faith, that aligning its 
approach or campaign aims with NU is in the best interests of RCN. 

3.8 However, it would be harder for a relevant Council Member to make this argument if, for 
example NU were to take a public position which was more clearly in opposition to the RCN 
or its stated aims – e.g. most obviously if NU were to actively oppose a specific pay deal 
promoted by the RCN or its Council.  In these circumstances, a Council Member is likely to 
have a conflict of interest (or loyalty) in relation to relevant RCN Council discussions.   

3.9 It is also more difficult for a relevant Council Member to argue that there is no conflict of 
interest (or loyalty) arising where the Council is due to discuss RCN’s relationship with NU 
itself: in this scenario, it is more likely that a Council Member who also sat on NU’s 
management committee (or equivalent) would have a conflict between their duty to act in 
the best interests of the RCN, and their duty to NU and its members. While it would again 
be open to the relevant Council Member to argue that there was a confluence of interests, if 
NU and RCN’s aims align, this would not be clear cut – because while NU and RCN’s 
overall aims for nurse welfare and pay may align at a general level, there is likely to be a 
divergence in terms of specific aims and strategy, and it conceivably could be argued by the 
RCN that NU’s approach to achieving those aims risks undermining the RCN’s own 
approach (e.g. by undermining its position as the collective voice of the profession).  

3.10 Even where RCN and NU’s interests and aims are likely to broadly converge, there is 
clearly scope for a conflict of interests if RCN’s Council is discussing the level of support to 
provide to NU – with there being a range of possible levels of support, within which RCN 
and NU’s interests may diverge. In some scenarios, the extent to which this possible range 
of support creates a conflict of interest might be reduced by two organisations having an 
institutional link, such as sharing an express commitment to the same aims or to joint-
working (by way of a memorandum of understanding or contractual commitment)– in those 
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scenarios, it may be possible to argue that the organisations are aligned to such an extent 
that the allocation of resources between them, for a shared purpose, is less likely to give 
rise to a conflict of interest. However, this currently does not appear to be the case for the 
RCN and NU. 

3.11 It would therefore be possible to argue that a Council Member who sits on NU’s 
management committee (or equivalent) has a conflict of interests in relation to a discussion 
at Council about the desirable nature and extent of RCN’s relationship with NU, if this is the 
view taken by the majority of the Council, on the basis that there is a possibility that the 
RCN and NU’s interests will diverge, and that the Council must act in the best interests and 
as the representative body of the wider profession and membership, not just those who 
support the specific aims and approach of NU.  

3.12 However, in our view it may be possible for Council to have a discussion about the potential 
for conflict between the RCN and NU without any conflict necessarily arising for a Council 
Member who also sits on NU’s management committee (or equivalent). Having declared 
such interest, it could be argued that the relevant Council Member does not face a conflict 
between his duties to the RCN and his duties to NU and/or its aims when merely discussing 
the circumstances in which a Council member’s involvement with NU would amount to a 
conflict of interest. This would be likely to change at such point as discussions move to 
cover actions which RCN might take to or in relation to NU, at which point the argument that 
the relevant Council Member has a conflict would become stronger. 

3.13 In this context, our initial view – absent visibility as to the title of the agenda item for the 
discussion about NU, and the Chair’s plans for the content of the discussion – is that it 
would be difficult to argue that a relevant Council Member will have a conflict of interest 
arising from a discussion intended to focus solely on the question of whether or when  there 
might be a conflict between the RCN and NU, which would require a Council member who 
owed duties of loyalty to NU to recuse themselves from a Council discussion.  

3.14 We appreciate that any discussion about the circumstances in which there may be a conflict 
between the interests of NU and RCN could bring political difficulties, because it risks 
alienating and raising tensions with NU and the relevant Council Member (who may 
disagree about the circumstances in which he would have a conflict of interest and be 
required to absent himself from discussions), without fully mitigating the possibility that other 
Council Members (who sympathise with NU and may be its members, but do not owe it a 
duty as such) will be able to take part in the discussions. Broadly, as explained above 
Council Members will, owe a duty of confidence to the RCN – and this is reiterated in the 
RCN Code of Conduct. Our understanding is that Council discussions are generally open, 
unless a discussion is explicitly designated as confidential. Therefore, Council Members 
who are able to take part in the discussions, assuming that they will be designated as 
confidential, should not share information disclosed in, or about, those discussions, outside 
of Council, or otherwise use it except for the benefit of the RCN. However, in practice, this 
will be difficult to enforce for discussions of this nature – because, even in the absence of 
sharing specific information or reports the disclosure of which would become clear, it may 
be possible (for example) for Council Members, should they so wish, to suggest a course of 
action to NU which is based upon Council’s discussions (without actually breaching the 
confidentiality of such discussions). 
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3.15 Together with the broad duty of confidentiality – notwithstanding the difficulties in enforcing 
that duty – Council Members’ obligation to abide by collective responsibility may also be 
relevant to managing the risk. Council Members should abide by the decisions taken by 
Council, even where they themselves expressed disagreement with the view formed by the 
majority, and are obliged by the Code of Conduct and Fit and Proper Persons Criteria to act 
solely in the interests of the RCN and its members and to be accountable to them.  

3.16 In place of asking the Council Member who is also a member of NU’s management 
committee (or equivalent) to formally withdraw from any discussions about NU before they 
begin, then, it may be worth trying a softer approach to mitigate the risks: this could 
comprise reminding all Council Members of  their duty to withdraw should they feel a conflict 
of interests has arisen, their duty of confidentiality to the RCN and their duty to act in the 
best interests of RCN and its entire membership, who may or may not all share the specific 
views and approach of NU, together with their duty to be accountable to the RCN and 
accept collective responsibility for decisions of Council. It would then be open to Council or 
the Chair, during the course of the discussion, to ask the relevant Council Member to 
withdraw at such point as a conflict of interests arises (for example, if the discussion turns 
from discussing NU in general terms (which could conceivably see discussion involving a 
confluence of interests) to discussing how the RCN can manage any risks posed by NU 
(which could reasonably be seen to involve a conflict). 

3.17 Within this, it might beneficial to have an open discussion about the circumstances in which 
an affiliation with NU would result in a Council Member being required to recuse themselves 
from a Council decision.  Once these parameters are expressly agreed by Council, Council 
members will be duty bound to adhere to them.  In our view, Council members with a 
current association with NU should be entitled to participate in that discussion.  However, to 
the extent that discussions then turn to, or are initially intended to focus on, the actions 
which the RCN might take in relation to NU, including any support which the RCN might 
offer to NU or any steps which the RCN might take to strengthen its position in relation to or 
against NU, it is likely that a relevant Council Member would then have a conflict of interests 
requiring him to withdraw from the discussions. 

3.18 If a conflict has arisen, are we entitled to take action pursuant to our member 
disciplinary policy and/or seek their removal from Council and could that amount to 
unjustifiable disciplinary action pursuant to s.64 Trade Union and Labour Relations 
(Consolidation) Act 1992?  

3.18.1 If a conflict of interest (or loyalty) does arise for a Council Member who serves on NU’s 
management committee (or equivalent), the Guidance makes clear that conflicts are not 
unusual, and not problematic if properly managed. Therefore, as we understand that the 
Council Member has disclosed his interest, provided that he also complies with the 
Guidance and withdraws from any discussions where there is a conflict, it is unlikely that 
there would be grounds to discipline him or to seek his removal from Council. 

3.18.2 If the relevant Council Member (or another Council Member in the same position) does fail 
to comply with the conflict of interest provisions, it may be possible to discipline them – 
either by seeking their removal from Council pursuant to the Royal Charter (although this 
would require a General Meeting), or by seeking their removal as a member pursuant to the 
Standing Orders (on the basis that their behaviour has been unbefitting of a member, 
following a disciplinary process in line with the Member Resolution Policy).  
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3.19 Our initial view is that to do so is unlikely to amount to unjustifiable disciplinary action 
pursuant to s.64 of TULRCA, the relevant limb of which deems disciplinary action on the 
basis of a member joining, proposing to join or being a member of another trade union as 
unjustifiable. TULRCA sets out specified types of disciplinary action, including removal of 
benefits of membership, but the provision also extends to other forms of discipline. 

3.19.1 While seeking to discipline a member directly for such reason (assuming as set out above 
that NU is a trade union) or indirectly for such reason (for example for failing to register an 
interest arising from membership of NU) would likely fall foul of s. 64, our initial view is that 
a more material breach of RCN policy (such as a failure to comply with the substantive 
conflicts of interest provisions) would amount to a disciplinary issue sufficiently removed 
from the individual’s membership of NU. Similarly, unauthorised or prohibited use of the 
resources of the RCN for the purposes of NU may also give rise to a sufficiently distinct 
disciplinary issue to avoid engaging s.64 of TULRCA. However, this is merely an initial view 
and we would propose to give this further consideration should you be considering this 
option in practice; it is worth noting that notwithstanding the strength of the argument that 
disciplinary action is not unjust as defined in TULRCA, there is a risk that there could 
nevertheless be a complaint to the Certification Officer in respect of any disciplinary action. 

3.20 In terms of our intellectual property rights, are NU passing themselves off as the RCN 
and what rights have we in terms of protecting our rights at public events such as 
protests etc? 

3.20.1 Our Head of Trademarks has taken an initial look at NU’s website and Twitter profile, and 
did not see any obvious risks of possible passing off; it does not appear that NU are using 
RCN’s branding or purporting to be RCN directly or indirectly. However, if there are any 
specific activities of NU that you consider may convey a connection with RCN that does not 
exist, or if you are aware of NU having used any materials (text, images etc.) of RCN’s 
without permission, please let us know as that could affect our advice. 

3.20.2 In terms of protecting the RCN brand and its rights at public events and protests, it would be 
useful to have a sense of what kind of resources RCN branches may have been providing 
to NU, whether such resources include any materials bearing the RCN brand, and the 
extent to which they have expressly or implicitly agreed that NU members can use those 
resources publicly in association with NU. One option may be for RCN centrally to request 
that local branches do not provide RCN branded materials for use at protests which have 
not been formally endorsed by RCN centrally – although there are of course political and 
reputational risks to formally indicating a lack of support for such protests in this way. 

Bates Wells 

14 August 2020 

 
 
 
 


